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IN THE

Circuit Court of ^ppeate
for t\)t Bint)) Circuit

LEE JOE YEN,
Appellant^

V,

THE UNITED STATES OF AMERICA,
Appellee.

Upon Appeal from the United States District Court for

the District of Oregon.

BSrtef of 9ippellee.

The following motion has been made on the part of

appellee and filed herein since the printing of the record

:

]?IOriOi\ TO DI^i^II8.<$.

Comes now United States of America, the appellee in

the above entitled cause, by William C. Bristol, United

States Attorney, and James Cole, Assistant United States

Attorney, its attorneys, and moves the Court to dismiss

the appeal taken from tlie District Court of the United

States within and for the District of Oregon, upon the

ground tliat no appeal bond or security on the part of the

appellant to answer appellee for all damages and costs in



case he fails to make good his appeal and claim upon

appeal has been given by him or is shown by the record

to have been so given.

ARGUlflEIVT OIV ]?IOTIO]¥ TO Dl^IfllSS.

Section 1000 of the U. S. Revised Statutes (Federal

Statutes Annotated, Vol. 4, page 612), provides that in

all cases in error or on appeal a bond shall be given,

provided and conditioned, that "The appellant shall pros-

ecute his writ of error or appeal to effect, and if he fails

to make his appeal good shall ansAver all damages and

costs."

The only bond given by or on the part of the appellant

will be found in the record on pages 22 and 23. This

bond is not conditioned that the appellant will prosecute

his writ of error or appeal to effect and if he fails to

make his appeal good shall answer all damages and costs.

It is therefore submitted by counsel for appellee that it

is not a sufficient bond on appeal and that, there being

no sufficient appeal bond as required by said Section

1000, the appeal is subject to dismissal as moved.

(See cases cited under Section 1000 in Volume 4 Fed-

eral Statutes Annotated, pages 612, 613.)

The following motion has also been made on the part

of appellee and filed herein since the printing of this

record

:

lUOTIOIV TO STRIKE.

Comes now the appellee in the above entitled cause,

by William C. Bristol, United States Attorney, and James

Cole, Assistant United States Attorney, its attorneys, and

moves the Court to strike from the record in the above-



entitled case that portion thereof found upon pages 30

to 64 inclusive, down to the words "Clerk's certificate to

transcript," on said page 64, for the reason that the same

is in no way a transcript of the record of the Court below

from which the appeal is taken, nor is the same included

in any bill of exceptions duly or otherwise settled or

certified to in any manner so as to authenticate it as

being the testimony adduced before the lower Court from

which appeal has been taken and upon which the judg-

ment was based and rendered; and further moves the

Court to affirm the order and judgment from which the

appeal has been taken.

ARGrmENT Oi^ mOTION TO STRIKE.
It is submitted by counsel for the appellee that the

motion to strike should be granted. It is certainly nec-

essary under the statutes, established practice, comity of

courts and the rules of this and the District Court of the

United States for the District of Oregon, that the testi-

mony before the lower Court upon which it acted and

which it considered and upon which it based its conclu-

sions and judgment, should be by that Court and the

judge thereof authenticated and certified as having been

such testimony, before this Court will undertake to review

the action of the lower Court. There is nothing in the

nature of a certificate by the judge of the lower Court

who tried this cause or any one else, that the evidence

in the record which is sought by the appellee to be

stricken, was all, or any part of the said evidence, intro-

duced before the lower Court, nor is it certified that it

contains all of the evidence or all the material evidence



which was before the Court and by it considered. This

is certainly necessary before the presumption that the

judgment and decree of the lower Court was authorized

and free from error can be in any way overcome by the

evidence which is set out in the record, were it admitted

that it was introduced and considered by the lower Court.

In this connection it will be noted that the judgment

of deportation (Kecord, pages 14 and 15) and the opinion

rendered and filed by the Court (Record, pages 16 to 21),

were made and rendered on the 7th day of March, 1905,

and the only recital in the record concerning the testi-

mony adduced (See Kecord, page 29), is that the testi-

mony was filed in the lower Court on the 21st dav of

June, 1905, which is something over three months after

the decision was rendered.

STATEHEi\T OF THE CASE.

This appeal arises from the proceedings for deporta-

tion had before E. D. McKee, a United States Commis-

sioner at Portland, Oregon, upon a complaint made by

T. C. Ryan, a local Chinese Inspector, against the said

Lee Joe Yen, charging that on the day of the complaint

the said Lee Joe Yen was a subject of the Chinese Empire

and that he had no certificate of registration or other

document of lawful authority entitling him to be or remain

within the United States of America, and that the said

Lee Joe Yen was then and there a laborer and not belong-

ing to any of the excepted classes of Chinese persons pro-

vided by law otherwise entitled to enter. (Record, pages

4 and 5.)

Upon this complaint a hearing was had before the



Commissioner, which resulted in his making and entering

an order of deportation, from which the defendant ap-

pealed (Record, pages 9 and 10).

The cause was thereafter tried by the Court below

upon such appeal and the judgment and order of the

Commissioner affirmed, with the result that an order was

made and entered that the defendant be deported from

the United States to China forthAvith (Record, pages 14

and 15). From this last order and judgment, entered

March 7, 1905, the defendant has appealed to this Court.

Al§^10I^IIE]Vr8 OF ERROR 1 Ai\D 2
€Oi\8ID£R£D TOGETHER.

Assignment of Error 2, to the effect that the Court

erred in not making and filing findings of fact and con-

clusions of law, does not furnish any ground for a review

by the appellate court for the reason that findings of

fact and conclusions of law were not tendered to the

Court at the time and by it refused and exceptions taken

at that time to its refusal to find as requested.

There appear from the records sufficient findings of

fact, both in the decision and judgment of the Court below,

to support the order of deportation, viz:

(a) That the said Lee Joe Yen is a Chinese laborer

and a subject of the Emperor of China

;

(b) That he is not registered as required by the Acts

of Congress approved May 5, 1892, and November 3, 1893

;

(c) That he does not belong to one of the excepted

classes of Chinese persons excepted by said Acts from

such registration;



(d) And that he is now unlawfully in the United States.

( See Record, pages 14 to 21.

)

In the decision of the Court we find the following :

"In the case of Lee Joe Yen and Lee Won Jeong the

orders of deportation are affirmed. Whatever considera-

tion I might otherwise be disposed to give the testimony

in behalf of these defendants, the unexplained fact, ad-

mitted by them, that they came from Seattle to Portland

via Pasco and upon their arrival at The Dalles got off

the cars and came to Portland by boat convinces me that

they are unlawfully in the country and that the con-

sciousness of such fact prompted them to adopt this

devious route and course to escape detection and arrest

on their arrival in Portland.''

Until quite recently at least there has been a great

diversity of opinion as to whether or not the provision

of Section 13 of the Act of September 13, 1888, providing,

inter alia, "But any such Chinese person convicted before

a Commissioner may, within ten days from such convic-

tion, appeal to the Judge of the District Court for the

District" provided for an appeal to the judge individually

or to the District Court. It seems, however, that this

question is now settled that the appeal is to the Court

and not to the judge individually.

United States v. Hung Chang, 130 Fed. Rep. 439.

In re United States Petition, 194 U. S. 194.

Such being the case, the counsel for appellant has

raised the question as to the jurisdiction of the District

Court to try this case without the intervention of a jury.

Replying to that portion of appellant's brief we desire



to say that the order of deportation may be made without

a jury trial.

In re Chow Goo Pooi, 25 Fed. Rep. 77

;

In re Tsu Tse Mee, 81 Fed. Hep. 562.

Even if the Chinaman was entitled to a trial by a jury

we submit that where he was present and goes to trial

before the Court without objection he will be deemed to

have waived a jury trial.

Phillips V. Preston, 5 How. 278;

Gilmore v. Illinois & M. T. Co., 91 U. S. 603.

This rule applies in proceedings for the deportation

of Chinese persons under the Exclusion Acts for the

reason that such proceedings are civil and not criminal.

United States v. Hung Chang, 131 Fed. Rep. 19

;

United States v. Fong Yue Ting, 119 U. S. 698;

Wong Wing v. United States, 169 U. S. 236.

In the case of United States v. Fong Yue Ting, 149

U. S. 698, the Court says

:

"The proceeding before a United States judge, as pro-

vided for in Section 6 of the Act of 1892, is in no proper

sense a trial and sentence for a crime or offence. It is

simply the ascertainment, by appropriate and lawful

means, of the fact whether the conditions exist upon which

Congress has enacted that an alien of this class may

remain within the country. The order of deportation is

not a punishment for crime. It is not a banishment, in

the sense in which that word is often applied to the expul-

sion of a citizen from his country b}^ way of punishment.

It is but a method of enforcing tlie return to Jiis own

country of an alien who has not complied with the condi-
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tions upon the performance of which the government of

the nation, acting within its constitutional authority and

through tlie proper departments, has determined that his

continuing to reside here shall depend, lie lias not, there-

fore, been deprived of life, liberty or jDroperty, without

due process of law ; and the provisions of the Constitution,

securing the right of trial by jury, and prohibiting unrea-

sonable searches and seizures, and cruel and unusual pun-

ishments, have no application."

POIi\TlS Ai\D AUTHORITIES.
I.

In the absence of a special request for a finding on a

material issue in a case it is not error for the Court to

fail to make such finding.

Kellogg V. Bissantz, 51 Kan. 418;

Bradbury v. Bedbury, 31 ]Minn. 163;

Noland v. Bull, 24 Ore. 983, 33 Pac. 983

;

Tatum et al. v. Massie, 24 Ore. 140, 44 Pac. 494

;

Washington I\ock-I*laster Co. v. Johnson, 10 Wash.

445, 39 Pac. 115;

Carter v. Bountree, 109 N. C. 29

;

Dutertre v. Shallenberger, 21 Nev. 507, 34 Pac. 449

;

Kemington v. Price, 13 AVash. 76, 42 Pac. 527;

Bank of California v. Dyer, 14 Wash. 279, 44 Pac.

534.

II.

And a party who makes no request of the trial court

to find certain facts cannot review the Court's adverse

findings on those facts on the ground that they are against

the weight of the evidence when there is evidence to sup-

port them.
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Crouch Y. Moll, 55 Hun. 603;

Wellancl v. Williams, 21 Nev. 230, 29 Pac. 403

;

Eakin v. McCraith, 2 Wash. Ter. 112, 3 Pac. 838;

Barry v. Schmidt, 57 Wis. 172, 15 N. W. 24.

III.

The Appellate Court will not entertain the objection

that no finding of facts was entered of record by the

Court unless the omission was made a ground of objection

at the trial below.

Kruck V. Prine, 27 Iowa 570

;

Schmeltz v. Schmeltz, 52 loAva 512

;

Dutertre v. Shallenberger, 21 Nev. 507, 34 Pac. 449

;

Remington v. Price, 13 Wash. 76, 42 Pac. 527;

Washington Rock-Plaster Co. v. Johnson, 10 Wash.

445, 39 Pac. 115

;

Noland y. Bull, 24 Ore. 983, 33 Pac. 983

;

Tatum et al. y. Massie, 24 Ore. 140, 44 Pac. 494;

Bank of California y. Dyer, 14 Wash. 279; 44 Pac.

534.

IV.

An objection that the Court erred in rendering judg-

ment without finding the facts in issue cannot be raised

for the first time on appeal.

Remington y. Price, 13 Wash. 76, 42 Pac. 527;

Washington Rock-Plaster Co. y. Johnson, 10 Wash.

445, 39 Pac. 115;

Bank of California y. Dyer, 14 Wash. 279, 44 Pac.

534.

V.

In the case of Railroad Company y. Lindsay, haYing

particular reference to the 32d section of the Judiciary
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Act of 1789, the Court, speaking through Swayne, J., say,

in 4 Wallace, page 656: *^It does not appear that any of

the evidence offered by the plaintiffs in the court below

was objected to by the defendant, nor does it appear that

any exception was taken when the court announced its

findings or subsequently when judgment was entered. It

was in the power of the court to permit the petition to

be amended, and proper amendments would doubtless

have been made if the objection had been stated. It is

presented for the first time in this Court. Under these

circumstances it must be held to have been waived by the

plaintiffs in error in the court below, and they are con-

cluded by that waiver in this Court.'^

We also direct the Court's attention to the fact that

Chinese deportation proceedings are anomalous and of a

summary nature, and, such being the case, we think we

are correct in assuming that Congress did not intend to

surround them with burdensome detail of practice and

technicalities such as might apply in ordinary cases.

It is to be further noted that if the contentions of

appellant's counsel as set forth in his brief were to prevail

the result would be to disturb and overthrow the practice

which has long obtained in proceedings in the nature of

the case at bar.

ASSIGIViflEIVT^ OF ERROR 3, 4 A]\D 5
COi^lSIDERED TOGETHER.

These assignments attack the judgment upon the

ground of insufficiency of the evidence and that it is con-

trary to law.

Counsel for appellant has not undertaken to argue on
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any of the propositions referred to in the last three assign-

ments of error, and inasmuch as the record of the evidence

is short the Appellate Court will undoubtedly examine

the whole of it to ascertain therefrom whether or not the

conclusion reached by the lower Court be correct, and we

believe we are justified in asserting that it appears con-

clusively tliat tlie judgment of the lower Court is correct

for the stronger reason, beyond the insufficienc}^ of the

testimony, that the Chinese witnesses are not corroborated

by any white witness of credit.

I.

The right of one to enter by reason of having been

born in the United States, where he left when he was

three years old, and remained away for sixteen years, is

not established upon the testimony of Chinese persons,

unless it is corroborated by some white witnesses or by

facts and circumstances.

In re Louis You (1899), 97 Fed. Rep. 580.

Nor, in such a case, will the judgment of the court

below refusing admission be disturbed where his claim

was supported solely by the positive, unimpeached testi-

mony of the supposed father, where there are circum-

stances in evidence tending to lessen the probability that

such testimony was true.

Quock Ting v. United States (1891), 140 U. S. 417.

See:

Gee Fook Sing v. United States (C. C. A. 1892),

49 Fed. Rep. 146;

Lem Hing Dun v. United States (C. C. A. 1892),

49 Fed. Rep. 148;
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Lee Ah Yin v. United States (C. C. A. 1902), 116

Fed. Rep. 614.

II.

The presumption is aj^ainst the chiini of a Chinese per-

son to enter or remain by reason of liaving been born in

the United States; and the evidence supporting the claim

must be clear and satisfactory, and as to its credibility

the trial court is vested with a wide discretion.

Lee Sing Far v. United States (C. C. A. 1899), 91

Fed. Rep. 834;

Woey Ho v. United States (C. C. A. 1901), 109 Fed.

Rep. 888

;

In re Jew AVong Loy (1898), 91 Fed. Rep. 240.

The evidence as a whole is conflicting, and the finding

of the loAver court amounts to the verdict of a juvj and

will not be disturbed unless some obvious error or mistake

is shown. Even if the testimony was not conflicting, the

court had a right to determine its weight and to decide

whether or not, from the whole evidence, the appellant

had the right to remain in the United States. No prin-

ciple is better settled than that neither juries nor judges

are bound by testimon}^ that tlie}^ do not believe. They

are not compelled to render verdicts or find as a fact in

obedience to such testimony, although it is uncontradicted.

The burden was upon the appellant to produce evidence

which would satisfy and convince the loAver (^lurt, and

when, as in this case, the evidence was not only conflict-

ing, but the admitted conduct of the appellant justified

the Court in finding that it showed evidence of conscious

guilt on his part and surreptitious effort to reach the
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town of Portland, the lower court was amply justified in

rendering its order and judgment of deportation.

Chew Hing v. United States, 133 Fed. 227

;

Lilienthal v. iMcCormick, 117 Fed. 89

;

Tom Hong y. United States, 193 U. S. 517

;

Quong Sue v. United States, 116 Fed. 316

;

United States v. Leung Sam, 114 Fed. 702;

United States v. Sing Lee, 125 Fed. 627

;

In re Jew Wong Loy, 91 Fed. 240

;

United States v. Lee Huen, 118 Fed. 442

;

Chin Bak Kan v. United States, 186 U. S. 193.

For the foregoing reasons it is respectfully submitted

that there has been no error shown on the part of the

lower Court, and that the judgment in such Court should

be affirmed.

Kespectfully submitted,

W. C. BRISTOL,

United States Attorney, Oregon.

JAMES COLE,

Assistant United States Attorney, Oregon.




